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AMERICAN INDEMNITY COMPANY, Texas
Property & Casualty Insurance Guaranty
Association, Respondents.
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On Petition for Review from the Court of Appeals for
the Third District of Texas.

E Thomas Bishop, Alexander N. Beard, Douglas W.
Alexander, J. Woodfin Jones, andMichael A. Hummert,
for Utica National Insurance Company of Texas.

Thomas D. Caudle, for American Indemnity Company.

Daniel Jordan, for Texas Property & Casualty
Insurance Guaranty Association.

Chief Justice PHILLIPS delivered the opinion of the
Court with respect to all parts except 11(B), in which
Justice HECHT, Justice OWEN, Justice O'NEILL,
Justice  JEFFERSON, Justice SCHNEIDER, Justice
SMITH, and Justice  WAINWRIGHT join, and a
plurality opinion with respect to part I1(B), in which
Justice O'NEILL, Justice SCHNEIDER, and Justice
SMITH jain.

*1 In this case, we must interpret the scope of a
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professional services exclusion in a general liability
insurance policy. The insurer argues that the court of
appeals erredin affirming thetrial court'sjudgment that
it had a duty to defend and to indemnify itsinsured, a
doctors' association, against a claim filed by patients
who wereinjured by theadministration of contaminated
anesthetics. The insurer relies on a provision in its
policy excluding coverage for any "[b]odily injury ...
due to rendering or failure to render any professional
service." Thisexclusion, theinsurer asserts, precludes
coverage any time a patient's medical treatment is a
but-for cause of an injury, even if the professional
services themselveshave beenrendered to the patients
with all due care.

We do not share such anarrow view of the language.

We conclude that the policy excludes coverage only
when the insured has breached the standard of carein
rendering those professional services. Inthiscase, the
allegationsin the pleadings raised both the possibility
that the treating doctors were negligent in their
administration of the drug and the possibility that the
doctors'association wasnegligent inthestorageof that
drug. Because the plaintiffs alleged both professional
and non-professional negligence, the general liability
insurer had aduty to defend the underlying suit in this
case under the eight-corners doctrine. But because a
fact issue exists about whether the patients' injuries
were caused by the doctors' rendition of professional
services, in which event the insurer's policy would not
cover the doctors' association, we remand the
indemnity claims to the trial court for further
proceedings.

Inlate 1991 and early 1992, Mid-Cities Surgi-Center (the

surgical center) employed a scrub technician, David
Wayne Thomas, who stolefentanyl, an anesthetic, from
the surgical center. Apparently using the same syringe,
Thomas removed fentanyl from the glass ampulesin
whichitwasstored, injected himself with thedrug, then
injected saline solution back into the ampules to hide
his theft. Thomasthen re-seal ed the ampul eswith super
glue and re- wrapped them with cellophane to further
hide his crime. Because Thomas was infected with
Hepatitis C, his use of a dirty syringe allegedly
contaminated the ampul es.

After Thomas's crime was discovered, he pleaded
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guilty to stealing the drugs and went to prison. A
number of patients who received fentanyl injections
before Thomas's crime was discovered subsequently
tested positive for Hepatitis C. This lawsuit deals with
the claims of four patients against Mid-Cities
Anesthesiology, P.A., aprofessional association of ten
doctors who practiced anesthesiaat the surgical center,
and the association's member anesthesiologists
(hereinaftercollectively calledthedoctors' association).
[EN1] The patientsall eged numerous negligent actions
against the doctors' association and its members,
including negligence in "failing to properly secure
anesthesia narcotics' and in "exposing patients to
contaminated medication." The association's
professional liability insurer originally assumed defense
of the suit, but later became insolvent. The Texas
Property and Casualty I nsurance Guaranty Association
(TPCIGA) then assumed its obligations.

EN1. In addition to the doctors' association,
forty-four infected patients also sued the
surgical center, the corporate owners of the
surgical center, the medical director of the
surgical center's corporate owner, the surgical
center's head pharmacist, the corporation that
managed the surgical center's pharmacy, and
David Wayne Thomas. The casein this Court
deals with a settlement made between four of
the origina forty-four plaintiffs and the
doctors' association and its members. The
record in this case does not tell us exactly
what became of the other forty patients'
claims,though it doesshow that TPCIGA paid
some additional settlement money to other
patients. The record also does not reflect
whether thefour patientswho settled with the
doctors' association either settled with, or
proceeded against, the other defendants.

*2 TPCIGA first tendered the suit for a defense and
coverage to American Indemnity Co., the association's
general liability insurer at the time of litigation.
American Indemnity originally denied coverage,
arguing that its policy was not yet effective when the
patients became infected. The defense was then
tendered to Utica National Insurance Company, the
general insurer at the time of the infection. Utica also
refused to assume the defense, arguing that its policy
exclusion for any injury caused by the rendition of
prof essional servicesprecluded any possiblecoverage.
Subseguently, American Indemnity agreed to assist
TPCIGA insettlingtheseclaims. Together TPCIGA and
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American Indemnity settled the case against the
doctors' association for approximately one million
dollars. Uticadid not participate in the settlement.

American Indemnity then filed this suit against Utica
and TPCIGA, seeking reimbursement from Uticafor the
settlement costs and a judgment declaring the
respective rights and obligations of all three insurance
companies for defenseof the underlying suit. TPCIGA
filed a cross-claim against Utica for its defense and
settlement costs and a counter-claim against American
Indemnity for defense costs. American Indemnity and
TPCIGA were able to settle their claims against each
other, but both companies proceeded against Utica.

All three parties moved for summary judgment. The
trial court denied Utica's motion and granted TPCIGA's
and American Indemnity's motions, holding that Utica
breached its obligation to defend and was therefore
liable for defense costs. The trial court also held that
Utica's professional servicesexclusiondid not preclude
coverage of the claims, and further granted summary
judgment to American Indemnity and TPCIGA for the
full cost of their settlement, together with attorneys'
fees and pre- and post-judgment interest. The court of
appeals affirmed the judgment. --- SW.3d ----.

A liability insurer is obligated to defend a suit if the
facts alleged in the pleadings would give rise to any
clamwithin the coverage of the policy. Nat'l Union
Firelns. Co. v. Merchants Fast Motor Lines, Inc., 939
SW.2d 139, 141 (Tex.1997). In this case, the parties
disagree about whether the facts alleged in the
pleadings could potentially giveriseto aclaim covered
by Uticas genera liability policy. Uticas policy
generally covered liability for "those sums that the
insured becomes legally obligated to pay as damages
because of 'bodily injury,’ ‘property damage,' 'personal
injury,’ or ‘advertising injury,’ to which this insurance
applies.” The policy contained several exclusions,
including onewhich specified that the policy "does not
apply" to any "[b]odily injury ... due to rendering or
failure to render any professional service ... [including
but] not limited to ... [a]lny health serviceor treatment.”
TPCIGA and American Indemnity argue that this
exclusion is intended to prevent any overlap between
the association's general liability insurance and its
professional mal practiceinsurance. Under TPCIGA and
American Indemnity's argument, therefore, the
exclusion would only preclude coverage when the
plaintiff's injury is caused by the breach of a
professional standard of care. Here, TPCIGA and
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American Indemnity agree that aclaimfor the doctors'
negligent administration of the anesthesia would be
excluded from Utica's policy. But they assert that
negligence in failing to secure the cabinets does not
implicate a professional standard of care. Because the
injured patients also alleged that the doctors
association was negligent in failing to secure the
cabinets, TPCIGA and American Indemnity argue that
Utica had aduty to defend the claim.

*3 In this appeal, Utica does not dispute that its
genera liability policy could cover a claim for the
negligent failure to store or secure drugs. [FN2] But
Utica argues that its policy precludes coverage for a
clam of negligent storage in this particular case
because the doctors later rendered a professional
service by injecting the patients with the anesthetic.
Utica points to the policy language which excludes
injury due to professional services, noting that (1) the
injection of fentanyl wasahealth service, and therefore
aprofessional service as defined by the policy, and (2)
the injection was a but-for cause of the
infection--without the injection, the patients could not
have been infected with Hepatitis C. Because the
professional service was a but-for cause of the injury,
Utica argues that coverage is excluded even if that
professional service were rendered with all due care.
Thus, Utica concludes that it had no duty to defend
because the pleadings negated any possibility of
coverage.

EN2. As the dissent notes, securing
pharmaceuticals may implicate a professional
duty. Infact, Uticacomplained to the court of
appeals that failureto secure medicationsalso
fel within the scope of the professional
services exclusion. However, Utica does not
present that argument in this Court. Rather,
Utica concedes for purposes of this appeal
that such aclaimwould not be per se excluded
by the professional services exclusion. We
therefore express no opinion whether the
failure to secure medication would implicatea
general or aprofessional standard of care, but
instead we accept the parties' contention that
such failure would implicate a general duty.

In determining the scope of coverage, we examine the
policy as a whole to ascertain the true intent of the
parties. Mid-Century Ins. Co. v. Lindsey, 997 SW.2d
153, 158 (Tex.1999) ("Fundamentally, of course, the
issue is what coverage is intended to be provided by
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insurers and acquired and shared by
premium-payers."); Nat'l Union Fire Ins. Co. v. CBI
Indus., Inc., 907 SW.2d 517, 520 (Tex.1995) (" Insurance
policies are controlled by rules of interpretation and
construction which are applicable to contracts
generally. The primary concern of acourt in construing
awritten contract is to ascertain the true intent of the
parties as expressed in the instrument.") Reasonable
expectations are often affected by the conditions
surrounding the formation of the policy language and
by the type of clause at issue. Here, Uticadid not draft
its own policy, choosing instead to adopt apolicy form
prescribed by the State Board of Insurance. See Tex.
Ins.Codeart. 5.13-2 §8(e) (providing broad authority to
the Texas Insurance Commissioner to set rates for
business liability insurance and to "promulgate
standard insurance policy forms... that may be used, at
the discretion of the insurer, instead of the insurer's
own formsinwriting insurance subject tothisarticle.").

Furthermore, thisisan exclusionary clause. In contrast

to a coverage clause, courts will adopt the insured's
construction of an insurance policy exclusion,
whenever it is reasonable, even when " 'the
construction urged by the insurer appears to be more
reasonable or a more accurate reflection of the parties
intent.' " Balandran v. Safeco Ins. Co. of Am., 972
S.W.2d 738, 741 (Tex.1998) (quoting Nat'l Union Fire
Ins. Co. v. Hudson Energy Co., 811 SW.2d 552, 555
(Tex.1991)). We conclude that TPCIGA and American
Indemnity's interpretation--that the policy excludes
coverage only when the plaintiff'sinjury is caused by
the breach of a professional standard of care--is
reasonable.

A

*4 The specific policy language in this case supports

the conclusion that the exclusion can be reasonably
read to preclude coverage only when the plaintiff's
injury is caused by the breach of a professional
standard of care. The policy excludes injury "due to"
the rendition of professional services. TPCIGA and
American Indemnity'sargument that bodily injury "due
to" professional services requires more than simple
cause-in-fact is supported by other policy exclusions
which appear to be drawn morebroadly, excluding harm
"arising out of" conduct instead of "due to" that
conduct. Forexample, the policy excludesbodily injury
"arising out of the actual, alleged, or threatened
discharge ... of pollutants® and bodily injury "arising
out of theownership, maintenance, useor entrustment”
of an automobile. To us, the different wording in these
exclusionsis significant.
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ThisCourt hasheldthat "arise out of* meansthat there
is simply a "causal connection or relation,"
Mid-Century Ins. Co. v.. Lindsey, 997 SW.2d 153, 156
(Tex.1999), which is interpreted to mean that thereis
but-for causation, though not necessarily direct or
proximate causation. See McCarthy Bros. Co. v. Cont'l
LloydsIns. Co., 7 SW.3d 725, 730 (Tex.App.-Austin
1999, no pet.); see also Admiral Ins. Co. v. Trident
NGL, Inc., 988 SW.2d 451, 454 (Tex.App.-Houston [ 1st
Dist] 1999, pet. denied). Other jurisdictions also
interpret "arising out of" to exclude a proximate cause
requirement. See McCarthy Bros., 7 SW.3d at 729-30;
see also 1 ROWLAND H. LONG, THE LAW OF
LIABILITY INSURANCE, § 1.24, at 1-105 (1991) ("The
phrase 'arising out of' is not equivalent to 'proximately
caused by.' ... ' "But for" causation, i.e., a cause and
result relationship, isenough to satisfy the provision of
the policy.'") (quoting Mfrs. Cas. Ins. Co. v. Goodville
Cas. Co., 170 A.2d 571 (Penn.1961)). Likewise, the
United States Court of Appealsfor the Fifth Circuit has
concluded that " '[a]rising out of' are words of much
broader significancethan 'caused by.' " Red Ball Motor
Ereight, Inc. v. EmployersMut. Liab. Ins. Co., 189 F.2d
374, 378 (5th Cir.1951); see also Am. Sates|Ins. Co. v.
Bailey, 133F.3d 363, 370 (5th Cir.1998). Since thepolicy
used different wording--"arising out of" versus "due
to" in parallel exclusions--we concludethat the phrases
should have different meanings in the context of this
policy. Themost reasonableconclusionisthat "dueto”
requires a more direct type of causation that could tie
the insured's liability to the manner in which the
services were performed.

B

Furthermore, the basic structure of the policy at issue
also supports the respondents interpretation. If
patients were injured because the doctors breached a
professional standard of care, then the doctors
association would be covered under its professional
liability policy. If patients were injured because the
doctors breached a non-professional standard of care,
then the doctors' association would be covered by the
general liability policy. If patientswereinjured because
the doctors breached both professional and non-
professional standards of care--if, for example, the
doctors were negligent both in administering the
medication and in securing the cabinets [FN3]-- then
the doctors' association would be covered only under
its professional policy, sinceitsgeneral policy excludes
coveragefor any harm caused by the doctors' breach of
the professional standards of care. See Fid. & Guar.
Ins. Underwriters, Inc. v. McManus, 633 S\W.2d 787,
790 (Tex.1982) (holding that a policy's vehicle-use
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exclusionprecluded anegligent entrustment claimwhen
“there would have been no accident in this case
without the negligent operation or use of arecreational
motor vehicle"); see also Duncanville Diagnostic Ctr.,
Inc. v. Atl. Lloyd's Ins. Co., 875 SW.2d 788, 791-92
(Tex.App.-Eastland 1994, writ denied).

EN3. Again, for purposesof thisappeal weare
accepting the parties' characterization of the
failure to secure the cabinets. We therefore
assume that such failure would violate only a
general duty of care.

*5 Under Uticasinterpretation of the policy exclusion,
by contrast, the doctors' association would necessarily
have agaping holeinits coverage when it purchasesa
standard general liability policy. Utica's interpretation
requires only but-for causation to exclude harmrelated
to the provision of professional services. Since medical
services were a but-for cause of the damages in this
case, thegeneral policy would not offer coverage. If the
doctors were not negligent intheir provision of medical
services, the professional liability policy would not
provide coverage either. Therefore, the doctors
association would have no insurance coverage for any
clamrelated to its professional services but unrelated
to any fault in the provision of those services.

Webelieveit unlikely that the State Board of Insurance
orthepartieshereintended thisstandard policy to offer
so little coverage. After all, Utica chose to insure a
doctors' association, knowing that its primary purpose
was to provide professional services. In most
situations, the association's potential liability could at
least arguably be traced back to its professional
servicesin some manner.

Consequently, we conclude that the parties intended
the general liability policy to exclude coveragenormally
provided by professional liability policies--that is,
coverage for liability caused by the breach of a
professional standard of care. In considering the scope
of a similar professional services exclusion under
Louisiana law, the Fifth Circuit recently reached the
same conclusion, noting that "[s]uch provisionsreflect
the fact that insured professionals ... ordinarily carry
special insurance separate from the [general] policy to
cover obligations arising from the rendering of
professional services.”" Cochranv. B.J. Servs. Co. USA,
302 F.3d 499, 502 (5th Cir.2002). In that case, an
engineering consulting firm secured a general liability
policy which excluded coverage for any bodily injury
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"arising out of the rendering or failure to render any
professional services ... includ [ing] ... [S]upervisory,
inspection, architectural, or engineering activities." Id.
An injured worker sued the consulting company,
arguing that it had negligently failed to supervise the
removal of acement head. |d. at 500-01. Theconsulting
company's insurer refused to defend, based on the
professional services exclusion. Id. The Fifth Circuit
held that the professional servicesexclusiondid not bar
coverage; it noted that theremoval of acement head"is
a routine task that does not require specialized
instructions," and therefore reasoned that "[i]t follows
that the supervision of (or failure to supervise) cement
head removal likewise does not require professional
engineering expertise or other expertise of a
professional nature." Id. at 507. The court concluded
that "supervisory" activities were only excluded from
coverage if they "requir[ed] a Drillmark employee's
professional or specialized expertise or skill." 1d. at 508.
The court noted that interpreting the exclusion more
broadly would allow such "exclusion provisions [t0]
virtually swallow the entirety of insurance coverage
available to adrilling operation company man under a
[general policy]." Id.

*6 For all thesereasons, we concludethat TPCIGA and
American|ndemnity havemorethan met their burdento
show that their interpretation of the exclusionary
provision was reasonable. We agree with the court of
appeals' holding that thetrial court properly held Utica
liable for its share of the defense costs.

Merely because Utica had a duty to defend the
underlying suit, however, does not mean that it was
obligated to indemnify its insured for the settlement.
The duty to defend and the duty to indemnify "are
distinct and separate duties." King v. DallasFireIns.
Co., 85 SW.3d 185, 187 (Tex.2002); see also Trinity
Universal Ins. Co. v. Cowan, 945 SW.2d 819, 821-22
(Tex.1997). Evenif aliability insurer breachesitsduty to
defend, the party seeking indemnity still bears the
burden to prove coverage if the insurer contests it.
Employers Cas. Co. v. Block, 744 SW.2d 940, 943
(Tex.1988), overruled on other grounds, State Farm
Fire & Cas. Co. v. Gandy, 925 SW.2d 696, 714
(Tex.1996); see also Tex. Farmersins. Co. v. McGuire,
744 SW.2d 601, 602- 03 (Tex.1988) ("The doctrine of
estoppel cannot be used to create insurance coverage
when none exists by the terms of the policy.").

At trial, both parties argued that the indemnity
guestion could be decided as a matter of law. But we
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believe that the coverage determination depends on a
factual resol ution of whether the patients infectionwas
caused by the doctors' breach of a professional
standard of care. This Court has noted previously that
the question of coverage--and therefore
indemnity--often turns on the resolution of factual
guestions:
It may sometimes be necessary to defer resol ution of
indemnity issues until the liability litigation is
resolved. In some cases, coverage may turn on facts
actually proven in the underlying lawsuit. For
example, the plaintiff may allege both negligent
conduct and intentional conduct; a judgment based
upon the former type of conduct often triggers the
duty to indemnify, while a judgment based on the
latter usually establishesthe lack of aduty.
Farmers Tex. County Mut. Ins. Co. v. Griffin, 955
SW.2d 81, 84 (Tex.1997). Here, because Utica's policy
treats the professional services exclusion as an
exception to coverage, Utica bears the burden of proof
to establish that the exclusion appliesin thiscase. Tex.
Ins.Code art. 21.58(b); Tex.R. Civ. Proc. 94. Theinjured
patients all eged both professional and general liability.
A determination by the finder of fact that the infection
was caused by the breach of aprofessional standard of
care--for example, a finding that the infection was
caused by the doctors' negligent administration of the
anesthetic--would negate Utica's duty to indemnify.|If,
however, the professional services wererendered with
due care, then the exclusion would not apply.

v

We conclude that Utica's general liability policy
excluded coverage for any injury caused by the breach
of a professional standard of care. Because the
plaintiffs pleadingsin the underlying dispute alleged a
cause of action that could establish liability for the
doctors' association even in the absence of such a
breach, we affirm that part of the court of appeals
judgment holding that Utica had a duty to defend the
case. Because we disagree with the court of appeals
that thisrecord established Utica'sindemnity obligation
asamatter of law, we reverse that part of the court of
appeals' judgment and remand this case to the trial
court to determine Utica's indemnity obligation.

Justice ENOCH filed a dissenting opinion.

Justice ENOCH, dissenting.
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*7 The Court's entire opinion is crafted around a
purported concession by Utica that the storage of
anesthesia narcotics does not implicate a professional
standard of care._[FN1] To the extent some of my
colleagues disclaim joining the whole opinion, that
does not diminish the influence that concession has
wielded. For it isthat concession that providestheonly
leg upon which the Court's opinion, rewriting the
parties' insurance agreement, stands. And the premise
underlying that purported concession is false.
Consequently, | respectfully dissent.

EN1. --- SW.3d ----, ---- n. 2.

Thesoleissueinthiscaseiswhether acomprehensive
general liability insurance policy which excluded
coverage for " '[b]odily injury' ... due to rendering or
falure to render any professional service," excluded
coverage for claims that arose after patients were
allegedly administered tainted anesthesia during
outpatient surgery and subsequently contracted
Hepatitis C. The facts demonstrate that the patients
sued the anesthesiologists, alleging, among other
things, negligence in failing to properly secure
anesthesia narcotics and in exposing patients to
contaminated medication.

The Court holds that the patients' claims that the
anesthesiologists exposed them to contaminated
medication fall within the policy's exclusion, but that
their claims for failing to properly secure anesthesia
narcotics do not. [FN2] The Court therefore concludes
that Utica had a duty to defend the anesthesiol ogists.
[EN3] The Court ostensibly predicates its holding on
the conclusion that the phrase "due to" in the policy
exclusion requires amore direct type of causation than
other policy exclusionsthat usethe phrase"arising out
of." [FN4] Specifically, the Court determines that the
phrase "due to" requires causation that ties the
insured's liability "to the manner in which the services
were performed.” [FN5] Although the exclusion does
not actually say that, the Court uses this construct to
concludethat the patients' claimsfor failing to properly
secure anesthesia narcotics may not fall within the
exclusion.

EN2.1d. at ----.

EN3.1d. at ----.
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EN4. Id. at ----.

ENS. Id. at ----.

But the Court'sattempted distinction between "dueto"”

and "arising out of," evenif accurate, isimmaterial. The
only "bodily injury" that the patients
alleged--contracting Hepatitis C--could not have
occurred except through the anesthesiologists
rendering professional services. | cannot think of a
more direct tie of liability for "bodily injury" to the
"mannerinwhichtheserviceswereperformed” than by
anesthesiologists administering tainted anesthesia to
patients.

Additionally, the Court concedesthat the giving of the
injection was conduct excluded from coverage under
the policy, [FN6] but relying on the false premise
underlying Utica's concession that narcotics are not
subject to standards of professional care, the Court
insists that claims for failing to properly secure
anesthesia narcotics may not be excluded from
coverage. [FN7] But the premise is false. The storage
and dispensing of narcoticsissubject to aprofessional
standard of care._[FN8] In truth, the Court feels
compelled to reach its conclusion, not because of the
policy's language, but based on the plurality's
supposition that any other interpretation would
produce a "gaping hole" in the anesthesiologists
insurance coverage. [FN9] If theanesthesiol ogistswere
not negligent in providing professional services, the
plurality says, their professional liability policy would
not provide coverage._[FN10] That goes without
saying; but doesthisrequirethe Court to concludethat
Utica's policy must provide coverage for all other
conceivable claims not based on breach of a
professional standard of care? _[FN11] Hardly. The
anesthesiologists bought whatever coverage they
bought. Our job is to decide what they bought, not to
decide what they should have bought. And in this
case, they bought a policy that excludes coverage
whenaclaimisbased oninjuries"dueto” therendering
of professional services.

ENG. Id. at ----.

EN7.1d. at ----.

EN8. See, e.g., Tex. Health & Safety Code §
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483.001(9). (10). (11); Tex. Occ.Code 8§
551.003(28). (31). (33), 554.005(a).

ENO. --- SW.3d at ----.

EN10. Id. at ----.

EN11. Id. at ----.

* 8 Because the patients' claimsin this casefall within
the policy'sexclusion from coverage, Uticahad no duty
to defend the anesthesiol ogists against those claims.
Therefore, | do not reach the question of whether Utica
must indemnify the anesthesiol ogists' other insurers.
And because the Court, relying on a false premise,
rewrites the policy's exclusion to conclude thereis a
duty to defend here, | respectfully dissent.

2003 WL 21468776, 2003 WL 21468776 (Tex.)
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